MICHAEL J. HARRIS

Consequentialism,
Deontologism, and the
Case of Sheva ben Bikhri
onsequentialism and deontologism are major, rival ethical theories that are featured prominently in contemporary moral philosophy. These theories take many forms, some of them subtle
and complex, but for purposes of this article a brief, broad characterization will suffice.
A consequentialist theory is one that views the moral rightness or
wrongness of an action as dependent solely upon the consequences of
that action. The most influential version of consequentialism is utilitarianism, which holds that the morally right action is one that leads to the
greatest happiness for the greatest number of people. In contrast to consequentialist theories, deontological approaches to ethics maintain that
some acts are morally obligatory (or prohibited) regardless of the consequences.1 To put the difference between the two conceptions another
way, again very broadly: consequentialism judges that the right action is
always the action that maximizes the good, whereas according to deontologism the right action is not always that action which maximizes the
good—sometimes, at least, there are constraints on what one may do in
order to maximize the good.2
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It is important to emphasise that deontologism simpliciter is a
“weak” view, in the sense that it claims only that there are some instances
in which it is not right to maximise the good, without saying what those
instances are. Thus, deontological positions can be more moderate or
more extreme, depending on the range of instances in which they place
constraints on maximizing the good.
Little explicit attention has been paid to the categories of consequentialism and deontologism in contemporary academic Jewish scholarship, where one would expect that they would appear because of the
centrality of these terms in contemporary ethical theory.3 Yet there are
numerous classical Jewish sources that are clearly germane to the issues
at stake in the controversy between these competing outlooks.4 In the
first part of this essay, I defend this claim by briefly surveying a range of
such sources. Next, a detailed analysis is offered of the passages that
seem to be the most important traditional sources relevant to the consequentialism/deontologism debate, namely the key halakhic texts relating
to the episode of Sheva ben Bikhri (Sam. II:20). I then consider some
more recent halakhic discussion relating to these sources. Finally, I
briefly indicate some reasons why halakhic sources and discussion surrounding the story of Sheva ben Bikhri seem to suggest a greater affinity
with deontologism than with consequentialism.
Before turning to any sources, a clarification regarding methodology is required. In examining traditional Jewish texts from the perspective of the consequentialism/deontologism controversy, one should
obviously avoid the anachronistic claim that the authors or editors of
the sources thought in terms of these modern concepts. However, H.azal
could easily have been aware of the core issues at stake between consequentialism and deontologism without this terminology, and at least
some of the sources discussed in this paper suggest that they were.
Furthermore, although they were not conscious of the modern philosophical terms, the application of contemporary philosophical nomenclature to traditional texts is worthwhile because it can help to sharpen
and refine our understanding of those texts.5

A Brief Survey of Relevant Sources
Both sides of the consequentialism/deontologism divide can claim the
support of traditional sources. We will briefly survey some of these
sources in order to gain a sense of the range of texts upon which the
debate impacts.
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A passage that seems to contain clearly consequentialist elements is
the talmudic statement that “the entire Torah is for the purpose of the
ways of peace, as it is written: ‘Its ways are ways of pleasantness and all
its paths are peace’” (Gittin 59b). This dictum posits a general societal
good, “the ways of peace,” as the sole ultimate objective of the Torah,
which presumably means the normative system of the miz.vot. General
social benefits—such as the utilitarian’s “greatest happiness for the
greatest number”—are typical consequentialist goals. More significantly, within consequentialist systems there is one ultimate value, and the
aim of all particular moral actions is to maximize that value. The notion
of all particular miz.vot as the means of achieving the ultimate goal of
“the ways of peace” thus bears close structural similarity to consequentialist theories.
The Halakhah’s provision for a beit din to punish a person undeserving of punishment in extreme circumstances in order to “safeguard”
the Torah involves a consequentialist justification of punishment.6 In
addition, consequentialist justifications are sometimes offered for moral
prohibitions of the Torah. Thus R. Sa‘adyah Gaon writes:
I say, then, that divine Wisdom imposed a restraint upon bloodshed
among men, because if license were to prevail in this matter, they would
cause each other to disappear. . . . Theft was forbidden by [divine]
Wisdom because, if it were permitted, some men would rely on stealing
the others’ wealth, and they would neither till the soil nor engage in any
other lucrative occupation. And if all were to rely on this source of livelihood, even stealing would become impossible, because, with the disappearance of all property, there would be absolutely nothing in existence
that might be stolen.7

Murder and theft are forbidden, from such a perspective, because of the
harm they cause to society rather than because, for example, they contravene the rights of the victim. In a similar vein, R. Yehudah Halevi says
in a well-known passage:
These are the rational [ ethical] laws, being the basis and preamble of the
divine [ritual] law, preceding it in character and time, and being indispensable in the administration of every human society. Even a gang of robbers must have a kind of justice among them if their confederacy is to
last. When Israel’s disloyalty had come to such a pass that they disregarded rational and social principles which are . . . absolutely necessary for a
society. . . .8

A religiously more far-reaching consequentialist rationale for the
moral commandments of the Torah is offered by Maimonides in Guide
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of the Perplexed 3:27. There, Maimonides argues that the moral commandments are the means of achieving human bodily welfare (the welfare of the body politic, i.e., social order), which is, in turn, a necessary
condition for attaining perfection of the soul.
As Moshe Sokol has argued, the famous mishnaic debate between
Rabbis Tarfon and Akiva and Rabban Shimon ben Gamliel concerning
capital punishment (Makkot 1:10) can be understood in terms of the
consequentialism/deontologism controversy,9 and consequentialism or
deontologism underlie various halakhic positions in the debate concerning the allocation of scarce medical resources.10 Sokol further points
out that Jewish laws concerning war are generally consequentialist in
nature,11 and he shows that midrashim in which Abraham and Jacob are
depicted as agonizing over justified killing are underpinned by a deontological ethic.12
The law that charity is given to a poor person according to his or
her individual, subjective needs—for example that a formerly wealthy
person who is used to luxury may even be given “a servant to run before
him”—seems to involve a non-utilitarian position.13 Whilst a utilitarian
would undoubtedly grant moral weight to the previously wealthy person’s pain at not having his subjective needs fulfilled, greater utility
would surely be achieved by using available charitable funds to satisfy
the basic needs of many rather than to guarantee the comfort of the few.
A further source that appears relevant to the consequentialism/
deontologism controversy is the mishnah which rules that an unintentional killer who is exiled to one of the cities of refuge is not permitted
to leave “even if the Jewish nation needs him; even the head of Israel’s
army, such as Yo’av son of Z. eruyah, never leaves” (Makkot 2:7). This law
seems, at least prima facie, to be motivated by deontological considerations—even if a better outcome will result by suspending the usual laws
of exile, the unintentional killer is nevertheless not released.14
The famous mishnaic dictum that “whoever destroys one person is
considered by Scripture to have destroyed a whole world, but whoever
saves one person is considered by Scripture to have saved a whole
world” (Sanhedrin 4:5) suggests, in a non-utilitarian spirit, that a single
life is equal in value to multiple lives.15 However, less often noted is that
this teaching appears in the mishnah in the context of its listing rhetorical statements made to witnesses in capital cases in order to imbue them
with a profound sense of the gravity of the issues that will be affected by
their testimony. It is thus unclear whether the mishnah intends this
equation of the value of one life with many lives to be taken literally and
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applied in practice in a case, say, in which we are faced with the dilemma of whether or not a single life should be sacrificed in order to save a
plurality of other lives.
This brief and incomplete survey of sources relevant to the consequentialism/deontologism debate, while indicating the range of texts
which the debate affects, also clearly suggests that there is no monochromatic perspective in Jewish tradition concerning this issue. Whether consequentialism or deontologism is advocated depends on the context
and/or the thinker. However, I shall argue in the remainder of this paper
that the central halakhic sources and later halakhic discussion relevant to
the biblical episode of Sheva ben Bikhri, which constitutes perhaps the
most natural focus within Jewish tradition for a consideration of the
consequentialism/deontologism controversy, tend towards deontological
rather than consequentialist ethics.

Key Halakhic Sources Relating to the
Episode of Sheva ben Bikhri16
Samuel II:20 relates the story of the rebel Sheva ben Bikhri, who is pursued by King David’s army and takes refuge in a city that is then
besieged by David’s army. A certain “wise woman” in the city strikes an
agreement with King David’s forces that the siege will be lifted if Sheva
is handed over. The wise woman persuades her fellow-citizens to execute Sheva, and the siege is duly halted.17
Mishnah Terumot 8:12 describes a case that raises one of the issues
involved in Samuel II:20, namely whether the individual can be sacrificed for the many:
[A group of] women to whom [a hostile band of] idolators18 said: “Hand
over one of your number so that we may defile her, otherwise we will
defile you all”—let them defile them all, but let them [i.e. the group of
women] not hand over to them [even] a single Jewish person.

This is just the sort of instance that brings the debate between consequentialism and deontologism into sharp relief, since it seems to allow
for a clear disagreement between these rival conceptions concerning
how the actual situation facing us should be handled. We would expect
the consequentialist to recommend minimizing the negative outcomes,
and the deontologist to forbid handing over an individual to defilement
because of constraints on what may be done even in order to produce a
better outcome. These are, indeed, possible consequentialist and deon-
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tological responses to the case described in the mishnah. Prima facie, the
mishnah adopts a deontological approach: “let them defile them all. . . .”
The result of the course of action that the mishnah recommends will be
worse than the consequences of the alternative course of action, namely
complying with the demands of the hostile group—more women will
be defiled. Nevertheless, the mishnah appears to hold that being implicated in the defilement of one woman by handing her over is forbidden
even when the consequence will be the defilement of the whole group
by the gentiles.
The theoretical disagreement between consequentialism and deontologism does not always translate into neat disagreements about individual cases. Thus, a deontologist could argue that one of the women
should be delivered up to the gentiles, since deontologism is committed
only to holding that there are sometimes constraints on what may be
done in order to produce the best outcome; a deontologist may say, for
example, that such constraints apply only when someone’s life is at
stake. This is clearly not the position of our mishnah, however, since the
mishnah rules that none of the women may be handed over. If the mishnah decides as it does for deontological reasons, the deontologism is of a
stronger kind than one that would place constraints on producing the
best outcome only if a life is at stake.
More important in the immediate context is that the consequentialist can also consistently respond to the case described in the mishnah in
more than one way. In particular, there is a plausible interpretation of
the mishnah’s ruling that none of the women may be handed over to the
gentiles that is embedded in a more sophisticated consequentialist
analysis, one that takes into account longer-term as well as immediate
outcomes. On this reading, the mishnah rules that no woman is to be
handed over not because of deontological constraints on achieving the
best outcome, but rather because handing over a woman is likely to
encourage further outrageous demands from hostile groups. Thus, we
are prepared even for the entire group of women to be defiled in order
to avoid possible negative future consequences.19
What about the even graver question, raised more directly by the
Sheva ben Bikhri episode, namely, whether an individual may be sacrificed in order to save many other lives? A relevant and famous talmudic
passage that comes to mind is Rabbah’s ruling (Sanhedrin 74a) that one
who is threatened with death if he fails to kill another person is forbidden to carry out the order, despite the fact that his life is at stake,
because “Who is to say that your blood is redder [than his blood], per-
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haps the blood of that [other] person is redder?” In light of this statement, one might have thought that the Halakhah would adopt the
straightforward position that no life may ever be taken in order to save
other lives. For although Rabbah’s ruling is focused on the issue of
whether one life may be taken in order to save one other life, it may provide guidance in cases in which the question is whether a single life may
be sacrificed in order to save a plurality of other lives. We cannot declare
that the blood of, say, one hundred is redder than the blood of a particular individual, or the blood of two hundred is redder than the blood of
thirty—we cannot assign those values, only God can. But what if that
individual would be killed no matter what, and the group would be
saved if they kill him? In such cases we know that the blood of person
X+ the blood of one hundred is greater than the blood of X taken alone.
May X be killed or surrendered in such cases? This is the crucial question in talmudic and later sources.20
The Tosefta discusses a case parallel to that of the mishnah in Terumot
that raises precisely this issue and refers explicitly to the episode of Sheva
ben Bikhri:
A group of people who are on a journey and to whom gentiles say: “Hand
over one of your number and we will kill him, otherwise we will kill you
all”—let them all be killed rather than hand over to them a single Jewish
person. However, if they [the gentiles] singled someone out as Sheva ben
Bikhri [was singled out], they should hand him over to them and not
[allow themselves to] be killed.21

The basic principle of this tosefta—that the life of one person is not
sacrificed for the sake of preserving many other lives—is, of course, parallel to the mishnah in Terumot, and as in the case of the mishnah, plausible deontological and consequentialist readings are both available.
What of the second part of the tosefta (“However . . .”)? The interpretation of this clause is the subject of disagreement in the Jerusalem
Talmud. In the course of its discussion of the mishnah in Terumot, the
Jerusalem Talmud (J.T. Terumot 8:4) cites the tosefta and continues:
R. Shimon ben Lakish says: this applies [only] if he is liable to the death
penalty like Sheva ben Bikhri. R. Yoh.anan says: even if he is not liable to
the death penalty like Sheva ben Bikhri.

The interpretation of the second part of the tosefta—if the gentiles
single out one of the Jews in the group, then that person should be
delivered to them in order to save the lives of the rest of the group—is
the subject of a debate between Resh Lakish and R. Yoh.anan. According
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to Resh Lakish, the person singled out is handed over only if that person
is already liable to the death penalty, like Sheva ben Bikhri in the
episode recorded in Samuel II. (“Liable to the death penalty,” h.ayyav
mitah, is taken by many authorities to mean sentenced to death by the
gentiles, rather than liable to capital punishment in Jewish law.22) For R.
Yoh.anan, however, the person singled out is handed over even if not
already liable to the death penalty.
What is the rationale behind the respective positions of Resh Lakish
and R. Yoh.anan? At one level, the issue is a textual one. The language of
the tosefta—“If the gentiles singled someone out, as in the episode of
Sheva ben Bikhri”—is ambiguous. “Singling someone out like Sheva
ben Bikhri” could mean singling someone out as the wanted person in a
group, as Sheva ben Bikhri was singled out, or it could mean singling
someone like Sheva ben Bikhri out from a group, that is, selecting someone already liable to the death penalty, as Sheva ben Bikhri was.23
On a deeper plane, however, we need to probe the conceptual roots
of the controversy between Resh Lakish and R. Yoh.anan. It seems that a
number of alternative (if somewhat overlapping) explanations of their
dispute are possible. Let us consider 1) explanations that understand
both Resh Lakish and R. Yoh.anan as committed to a basically deontological position; 2) explanations that understand both Resh Lakish and
R. Yoh.anan to support a consequentialist view; and 3) explanations that
understand R. Yoh.anan to be embracing a consequentialist perspective
and Resh Lakish a deontological perspective.
1a) R. Yoh.anan is a moderate deontologist who holds that while in
some situations there are constraints on what may be done to maximize
the good, the instance before us is not one of them; in principle, in a
case in which hostile gentiles demand the handing over of a single individual, the good should be maximized and the lives of the other group
members saved by sacrificing that individual. Yet R. Yoh.anan ’s deontologism refuses to go so far as to “play God,” as it were, for the sake of
maximizing good outcomes; we have no right to decide which individual should be sacrificed for the sake of the group, determining who
should live and who should die—or in the idiom of Rabbah’s famous
statement cited above, deciding whose blood is redder than whose. R.
Yoh.anan insists on this deontological constraint particularly since we
lack any justification for handing over any particular member of the
group; any individual group member can object that his or her blood is
no less red than anyone else’s, and that someone else should be handed
over instead. Thus, as the first part of the tosefta rules, if the gentiles
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demand that the Jews hand over an unspecified member of the group,
the Jews must refuse. If, however, an individual Jew is picked out by the
gentiles, the view of R. Yoh.anan is that that individual may be handed
over, since the problem of which group member should be sacrificed
has been solved for us, in practical terms, by the gentiles’ demand. Resh
Lakish, however, prefers stronger deontological constraints and holds
that only the prior liability to capital punishment of the person singled
out justifies jettisoning the usual policy of refusing to deliver up a member of the group so as to minimize the harm. This conceptualization is
used by Kesef Mishneh (R. Yosef Karo) in his explanation of the debate.24
However, to construe R. Yoh.anan’s position as deontological in this
way is problematic. Rabbah’s principle that a person threatened with
being killed unless he kills another person may not do so because “we
don’t know whose blood is redder” is complex. At a first stage, it sounds
consequentialist: it suggests that if we did know whose blood is redder,
we would sacrifice the life of the person whose blood is “less red.” The
issue that now arises is: since we do not know whose blood is redder,
that of the person being threatened or the person he is being instructed
to kill, why does Rabbah insist that the person being threatened should
sacrifice his life? Why can he not give himself the benefit of the doubt?
It is here that a second principle comes into play: the active/passive distinction, a distinction central to deontologism. If we recognize the
active/passive distinction, then it is morally preferable for the threatened
person to avoid direct action and give up his life rather than kill the
other person (shev ve-al ta‘aseh in halakhic parlance) even though the
consequences will be similar—the loss of a life.
Ramakh points out25 that in the case in which an individual Jew is
selected by the gentiles, we do not get as far as the second stage of
Rabbah’s decision procedure. The choice is between the selected individual being killed and the whole group, in addition to the selected individual, being killed. It is clear that the blood of the selected individual
plus that of all the other members of the group is greater than that of
the individual alone. Therefore, the selected individual should be handed over. It is plausible that it is for this reason, rather than any deontological reason, that R. Yoh.anan rules as he does.
1b) Resh Lakish’s position can be explained based on the view of Bah.
(R. Yoel Sirkes), who rules that whatever the punishment anticipated, a
Jew whose actions have caused non-Jews to demand his handing over
can be delivered “following the view of Resh Lakish, for since he has
caused this himself by his actions, we are not required to cause trouble to
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ourselves because of him.”26 Resh Lakish, who for deontological reasons
would rule, in other circumstances, against handing over a single member of the group in order to save the others, holds that the individual
picked out by the gentiles, who has committed what they consider to be a
capital offense, is in significant measure responsible for the group’s plight
as well as for his or her own predicament. That individual therefore forfeits the level of protection due to the remainder of the group. We are not
justified in insisting on a deontological constraint that would risk the
lives of the entire group for the sake of such an individual.27
28
H
. azon Ish adopts a position along the same lines as Bah., although
it is couched in stronger terms. For H
. azon Ish, the Jew whose actions
have caused non-Jews to demand his handing over is akin to a rodef, a
pursuer (although he is not a rodef in strict halakhic terms). If someone
is seeking to kill another, one must prevent the killing by stopping the
rodef even at the expense of the rodef’s life. Although in our case the
individual is not trying to harm the group, let alone kill them, and
therefore is not a rodef proper, he is endangering the lives of the whole
Jewish group by placing himself in their midst. The members of the
group are under no obligation to give up their lives because of him, and
they are permitted to hand him over because of the law of rodef. H
. azon
Ish’s explanation of R. Yoh.anan’s view is that we focus solely on the
immediate situation, and in that situation the person who is singled out
is the cause of danger to the lives of the other members of the group.
Therefore, he may be handed over even if he has no “history” with the
gentiles who are making the demand.29
It seems most plausible to interpret R. Yoh.anan’s position, as explained
by H
. azon Ish, as deontological. Usually, there is a deontological constraint
against delivering up a member of the group in order to save the others.
However, if an individual is specified he becomes, technically, a quasirodef, and the deontological prohibition is lifted. If R. Yoh.anan were a
consequentialist who was concerned to discourage future outrageous
demands, he would not sanction the handing over of an individual merely because of the gentiles’ specification of that individual.
Let us now consider explanations of the dispute between Resh
Lakish and R. Yoh.anan that understand both of them as supporting a
consequentialist view.
2a) Both Resh Lakish and R. Yoh.anan consider that the grasp on life,
as it were, of the person singled out by the hostile gentiles has been substantially weakened, since the singling out has placed him or her in mortal
danger. This weakened grasp on life justifies moving away from the posi-
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tion that we insist upon in a case where the grasp on life of all members of
the group is equal, namely that nobody should be handed over, towards
saving as many relatively unthreatened lives as possible. According to R.
Yoh.anan, the mere picking out of the individual by the hostile gentiles
constitutes enough of a weakening of that individual’s grasp on life to justify the shift in approach. Resh Lakish, however, holds that the usual policy of refusing to deliver a member of the group is abandoned in favor of
maximizing the good only if the person singled out is already liable to
capital punishment. In other words, his or her grasp on life must be even
more severely threatened than R. Yoh.anan requires.
Me’iri seems to hold that “grasp on life” is a relevant concept in the
debate; he rules that if one of the group is a terefah (someone suffering
from an incurable and fatal disease) that person should be handed over
even if not singled out, since one who kills such a person, though he has
committed murder, is exempt from punishment.30 It would appear that
perhaps, for Me’iri, a person whose “grasp on life” is weakened has lesser
status as a person.
2b) R. Yoh.anan may be read as a consequentialist who is in favor,
in principle, of sacrificing one life to save many. According to R.
Yoh.anan, the Tosefta rules that if no individual is specified, no one may
be handed over only because there is no justification for handing over
any particular member of the group rather than any other. But if the
gentiles single out a particular group member, then the problem of
whom to choose has been solved. We then act in a consequentialist way
in delivering up this individual in order to save the many. If we do not
take this action, this person would be killed in any case, and surely his
blood plus the blood of the others in the group is “redder than” the
blood of that individual alone. Whereas R. Yoh. anan’s position takes
consequences into account solely in terms of loss of lives within the
threatened group, Resh Lakish has a more expansive view of consequences as including the possible future unreasonable demands of hostile gentiles. Thus, he opposes handing over a particular member of
the group, even if that member has been singled out, unless he or she is
liable to the death penalty. Handing over a group member who is not
liable to capital punishment is likely, in Resh Lakish’s estimation, to
encourage future unreasonable demands.31
Let us now move on to readings of the dispute between Resh Lakish
and R. Yoh. anan that understand R. Yoh. anan as supporting a consequentialist view and Resh Lakish a deontological one.
3a) R. Yoh.anan holds the consequentialist view described in 2b)
above. Resh Lakish, however, as a deontologist, opposes handing over
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one person to save many, even when that person would be killed anyway, and therefore forbids this in all circumstances except those in
which the person singled out is already liable to capital punishment.
3b) This explanation of the R. Yoh.anan/Resh Lakish dispute interprets R. Yoh.anan in the same consequentialist vein as in 2b) and 3a)
above but involves a different understanding of the deontological principle animating the position of Resh Lakish than that described in 3a).
On 3b), Resh Lakish holds that it is forbidden to accede to the arbitrary
demands of hostile groups. Resh Lakish supports this principle not on
the consequentialist grounds that succumbing to such demands would
be likely to encourage further arbitrary demands in the future (as he
does in 2b) above), but on deontological grounds: it is wrong to give in
to arbitrary demands, regardless of the consequences (though it is a difficult issue what the grounding of such a deontological constraint might
be). In the case in which the person singled out is already liable to capital punishment, the demand to hand that person over is not arbitrary,
and therefore Resh Lakish permits handing the person over.
While, as I have indicated, the six readings of the disagreement
between R. Yoh.anan and Resh Lakish just outlined are not equally plausible, it does appear that R. Yoh.anan and Resh Lakish can reasonably be
interpreted in all three of the major ways suggested: as both supporting
a consequentialist outlook, as both endorsing deontologism or as standing on opposite sides of the consequentialism/deontologism divide.
The passage from the Jerusalem Talmud that records the controversy
between R. Yoh.anan and Resh Lakish cited above continues as follows:
Ula bar Koshev was being sought by the authorities. He fled to Lod,
where R. Joshua ben Levi resided. [The authorities] came and surrounded the area. They said to them [the Jewish population]: “If you do not
hand him [Ula] over to us, we will destroy this area.” He [Ula] went to R.
Joshua ben Levi, who placated him and handed him over. Now Elijah
[the Prophet] of blessed memory used to appear to him [R. Joshua] but
[from this time] did not appear. He [R. Joshua] undertook several fasts,
and he [Elijah] then appeared to him. He [Elijah] said to him: “[I have
not appeared to you recently because] am I to appear to those who hand
over fellow Jews?!” He [R. Joshua] replied: “But did I not act in accordance with the law?!” He [Elijah] said to him: “And is this a teaching for
the saintly [mishnat h.asidim]?!” 32

In this episode, Ula bar Koshev is singled out by the hostile nonJewish forces and delivered to them by R. Joshua b. Levi. R. Joshua thus
follows the law of the tosefta that if someone is singled out, he is handed
over; it is unclear whether he is following the opinion of Resh Lakish or
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that of R. Yoh. anan, since it is not clear from the talmudic account
whether or not Ula has been sentenced to death.33 In the intriguing section at the end of the passage, R. Joshua is rebuked by Elijah for having
acted in accordance with the letter of the law rather than in a way that
would have reflected a higher moral standard. This higher standard is
most plausibly conceived in deontological terms 34 as a requirement
imposed on the saintly for more stringent constraints on delivering an
individual to hostile gentiles in order to save multiple lives than R.
Yoh.anan or even Resh Lakish demands (depending on whether or not
Ula has been sentenced to death).35
In Mishneh Torah, Maimonides codifies the law of the mishnah in
Terumot regarding the group of women and continues:
If idolaters [gentiles] demanded [of a group of Jews]: “Hand over to us
one of your number so that we may kill him, or else we will kill you all,”
let them all be killed rather than hand over to them a single Jewish person. If, however, they single someone out and say “Give us so-and-so or
we will kill you all,” if that person was liable to capital punishment like
Sheva ben Bikhri, they should hand him over to them—but we do not
instruct them thus ab initio [ve-ein morin lahem ken le-khatteh.illah]. And
if he [the person singled out] is not liable to capital punishment, let them
all be killed rather than hand over to them a single Jewish person.36

Clearly, Maimonides follows the view of Resh Lakish rather than
that of R. Yoh.anan.37 But he goes further than Resh Lakish with his stipulation that we do not instruct people ab initio that a person who is singled out and is liable to the death penalty is handed over. Even under
these circumstances, Maimonides’ preference would appear to be that
the individual is not sacrificed for the sake of the group’s survival.
What is Maimonides’ source for this additional stipulation? R. Yosef
Karo identifies the source as Elijah’s rebuke to R. Joshua b. Levi:
Our Master [Maimonides] rules like Resh Lakish—even though generally
we do not rule in accordance with Resh Lakish against R. Yoh.anan—
because this case involves possible danger to life, where we rule stringently
not to actually hand the person over [safek nefashot u-le-hah.mir de-lo yimseruhu be-yadayim] to the gentiles . . . and our Master holds that the man
[Ula bar Koshev] with R. Joshua b. Levi was liable to capital punishment
like Sheva ben Bikhri, and even so Elijah did not appear to him because
he handed him over, and rebuked him saying “Is this a teaching for the
saintly?” This shows that ab initio we do not instruct people thus.38

Maimonides thus translates, as it were, Elijah’s rebuke to R. Joshua
—that the latter should have acted in accordance with a higher ethical
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standard than the law, narrowly conceived, requires—into the halakhic
requirement that we do not teach this particular law ab initio.39 This
seems quite a radical application of Elijah’s rebuke. It is not merely that
saintly people like R. Joshua should act in a way ethically superior to
that required by the letter of the law, but that we do not instruct Jews in
general about the law ab initio; if someone is handed over, this happens
without the issuing in advance of a halakhic ruling that this is the course
of action to be adopted.40
The law itself is handled by Maimonides with a great deal of reluctance. This raises two alternative possibilities: 1) Maimonides’ position
is strongly deontological—one member of the group can be sacrificed
for the other members only when he is singled out and liable to the
death penalty; even then, we do not advise people beforehand to take
this route. 2) Maimonides’ view is strongly consequentialist in the sense
that he rules as he does (and thus interprets Resh Lakish as ruling as he
does) in order not to encourage outrageous demands by hostile gentiles.
He places strict conditions on delivering an individual member of a
Jewish group, and we do not advise people beforehand that handing
someone over even in these strict conditions is permissible.
It is clear from the first part of the passage quoted from R. Yosef
Karo above that he interprets Maimonides in accordance with alternative
1. One reason, R. Karo argues, that Maimonides abandons one of the
usual canons of halakhic decision-making (viz., that R. Yoh.anan’s view
should be favored over Resh Lakish’s) in this instance is the principle of
safek nefashot le-hah.mir—we always rule stringently in a case of possible
mortal danger. In this case, there is possible danger to life, and we do not
want to actively hand someone over to the gentiles when he may very
well be killed by them. The deontological thrust of R. Karo’s analysis of
Maimonides’ ruling is clear; it is agency, what the Jewish group does
rather than the consequences of its actions, that is the center of concern.
This deontological perspective becomes even more salient if we consider
that one could just as well have argued, on the basis of the principle of
safek nefashot le-hah.mir, that in this case Maimonides has even more reason than usual to rule in accordance with the view of R. Yoh.anan, since
(a) by handing over the singled-out Jew to the hostile gentiles many lives
will probably be saved and (b) the person handed over will be killed anyway if he is not handed over. (Again, this latter fact is important because,
as we noted earlier, the blood of the individual plus that of the other
members of the group is redder than the blood of that individual taken
alone.) R. Karo clearly understands Maimonides, however, to take safek
nefashot le-hah.mir as a deontological principle.41
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A further possible understanding of Maimonides is proposed by
Aharon Enker.42 Enker argues that Maimonides’ placing of the cases of the
women threatened with defilement and the group of Jews threatened with
death together in Hilkhot Yesodei ha-Torah 5:5, suggests that they are
motivated by the same principle of not succumbing to arbitrary
demands.43 This principle, as noted earlier, can be understood in two different ways. (i) According to a consequentialist construal of the principle
(again as noted earlier, Enker himself views the principle in this way) succcumbing to arbitrary demands is likely only to encourage further such
demands in the future. (ii) Alternatively, the principle may be understood
deontologically. On this understanding, Maimonides rules stringently
because he prohibits giving in to arbitrary terrorist demands, as in (i).
However, unlike what is the case in (i), he does not affirm this principle
on consequentialist grounds, but rather on deontological grounds: he
simply maintains that giving in to arbitrary terrorist demands is wrong.
While Enker endorses (i),44 his argument provides a textual basis for
attributing either (i) or (ii) to Maimonides—that is, for claiming that
Maimonides is operating with a principle of not acceding to arbitrary
demands. The talmudic sources reveal a clear asymmetry, in one respect,
between the case of the group of women and the case of the group threatened with death, an asymmetry mirrored in Maimonides’ codification in
Hilkhot Yesodei ha-Torah 5:5. In the former case, there is no discussion of
the law in the event that one of the women is singled out for defilement.
Ran 45 and R. Shimshon Mi-Shanz. 46 understand that the law in the two
cases is parallel—a woman who is singled out is delivered to the gentiles
so that the defilement of the entire group can be avoided. R. Yosef Karo
rules similarly,47 as does R. Israel Lipschutz.48 The fact that Maimonides,
unlike these authorities, does not distinguish between a woman being singled out and not being singled out strongly suggests that, in his view, it is
prohibited to hand over a woman to defilement even if she is singled out.
This strengthens Enker’s reading of Maimonides. As he points out, it suggests that a refusal to comply with unjustified hostile demands underpins
Maimonides’ approach in this area: the singling out of one of the women
would fail to mitigate in any way the arbitrariness of the demand. 49
Maimonides links the cases of the women threatened with defilement
and the group threatened with death by the word “ve-khen.” It is debatable whether this term, when employed by Maimonides in the Mishneh
Torah, signifies merely a superficial similarity between cases or rather a
deep link in underlying principle. If the former view is correct, then Enker
has not successfully demonstrated that the cases in Hilkhot Yesodei ha-
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Torah 5:5 are animated by the same principle of refusal to comply with
arbitrary demands: the case of the group of women threatened by hostile
gentiles and the case of the group of Jews threatened with death belong
together because of their mere similarity, despite the important difference
that, according to Maimonides, the law applying when a group member is
singled out differs between the two cases. If, on the other hand, the latter
view is the correct understanding of Maimonides’ use of “ve-khen,” the
underlying principle connecting the two cases could be that of not giving
in to arbitrary demands. However, as argued earlier, there are difficulties
about understanding this principle as either a deontological or a consequentialist one. If no plausible account of the principle can be offered,
Enker’s position is clearly undermined.50

Recent Halakhic Discussion
Turning to recent halakhic authorities, a clear deontological emphasis
emerges from some comments of R. Kook, who, referring to the case of
the group of Jews threatened with death, addresses the issue of why there
should be a halakhic prohibition against sacrificing one life to save many:
Of necessity we must say that since the prohibition of bloodshed is so grave
that even when one’s life is at stake one is forbidden to perform an action
(la‘asot ma‘aseh) and kill [another person], which we know from
[Rabbah’s] reasoning, we rule once more that great stringency attaches to
the prohibition of actually shedding blood, even when the reasoning of “Who
is to say that your blood is redder” does not apply . . . and we have no decisive
grounds for comparing it [the prohibition of bloodshed] to the other prohibitions, which are overridden when life is at stake . . . and we need merely to weigh the prohibitions against each other, and since the prohibition
which is committed forcibly by the gentiles [killing the whole group of
Jews] is no sin on our part . . . it is therefore preferable for the whole group
to be killed rather than handing over a single Jewish person.51

The stress on the importance of agency, even at the price of terrible
consequences, is clear here.
It is interesting to note that the kind of deontological considerations
that animate the positions, discussed above, of R. Karo and R. Kook are
markedly similar to those articulated by Bernard Williams in a wellknown essay that offers a powerful and sophisticated critique of utilitarianism.52 Williams presents an imaginary dilemma, similar (though not
identical) in structure to the case of the Jewish group threatened with
death by hostile gentiles. Jim, a chance visitor to a small South American
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town, is faced with an agonizing choice by the local authorities. A group
of twenty innocent opponents of the government are lined up in the
town square. If Jim agrees to kill one of them himself, the others will be
spared. Should he refuse to do so, however, the authorities will kill all
twenty. Williams notes that according to utilitarianism, the answer to the
dilemma is obvious; Jim should kill one member of the group. While
Williams believes that the utilitarian response to Jim’s predicament is
“probably right,” 53 he finds utilitarianism lacking in terms of the types of
considerations that it factors into this response:
A feature of utilitarianism is that it cuts out a kind of consideration
which for some others makes a difference to what they feel about such
cases: a consideration involving the idea . . . that each of us is specially
responsible for what he does, rather than for what other people do. This
is an idea closely connected with the value of integrity. It is often suspected that utilitarianism, at least in its direct forms, makes integrity as a
value more or less unintelligible.54

Williams goes on to develop a critique of utilitarianism based on
the notion of integrity and emphasising the failure of utilitarianism to
acknowledge the closeness of the links between a person, his or her
actions, and the projects and convictions which are the source of those
actions.
An intriguing deontological position is adopted by H
. azon Ish, who
asks us to imagine a case in which a bystander sees an arrow heading
towards a large group of people.55 The bystander could divert the arrow
in another direction, but this will cause the arrow to kill an individual
who is standing in the way. Should the bystander divert the arrow, thus
causing the death of the individual but saving the many?56 Initially,
H
. azon Ish indicates that it may be easier to permit diverting the arrow
in order to save the many than to allow the handing over of an innocent
Jew to hostile gentiles in order to save the whole group. The rationale
behind this distinction is that delivering the innocent Jew is a “cruel
action” (pe‘ulah akhzariyah) and not intrinsically an action of rescue,
whereas diverting the arrow is intrinsically an action of rescue (pe‘ulat
haz.alah). It does not seem fully clear that this distinction is tenable, but
what is important for our purposes is that H
. azon Ish here appears to
take a moderate deontological position; while it may sometimes be permissible to sacrifice one person’s life for the sake of many other lives—
“it is possible that we ought to try to minimize the loss of Jewish life in
any way possible”—“cruel actions” are not permitted even if the consequences will be far worse than they would be otherwise.
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At the end of the same passage, however, H
. azon Ish suggests that it is
possible to argue the opposite position as well, namely that handing over
an innocent Jew to hostile gentiles in order to save the group is more
plausibly permissible than diverting the arrow away from the group to
the individual. Deflecting the arrow involves active killing (horeg beyadayim), whereas handing a Jew over to the gentiles per se does not.
H
. azon Ish adds that if actual killing of the individual Jew rather than
merely handing over were demanded, it may not be permissible.57 It is
important to note that even at this later stage of his analysis, H
. azon Ish’s
stance remains deontological, emphasising the idea of agency and indicating that sacrificing one life to save many might only be permissible if
we do not have to actually kill in order to achieve this result.
During the Holocaust, the kind of situations described in the classical sources became tragically relevant to real life. For example, R.
Ephraim Oshry reports that, in a certain case, R. Avraham KahanaShapira, Av Beit Din of Kovno, ruled that the leaders of the Jewish community should cooperate with Nazi demands in order to save as many
lives as possible.58
R. Aharon Rakeffet-Rothkoff cites an interesting precedent for the
view of the Rav of Kovno in the writings of R. Yeh.ezkel Landau.59 R.
Landau cites a view he had read in a certain responsum that a woman
who seduced the leader of a gang of robbers who had accosted the
group of which she was a part, thereby saving the lives of the whole
group, acted properly. R. Landau rejects the view of the author of the
responsum that the woman’s behavior was justified since it was parallel
to Esther’s conduct in having relations with Ahasuerus, partly on the
grounds that the analogy is flawed. In Esther’s case, the lives of the Jews
in Ahasuerus’ entire kingdom were at stake. R. Landau thus apparently
holds the moderate deontological view that adultery is permissible in
order to save very many lives, but not in order to save a few.60

Conclusion
Our analysis of the key classical halakhic texts concerning the Sheva ben
Bikhri narrative has attempted to show that while the sources can support both consequentialist and deontological readings, in later halakhic
discussion relating to the key sources surrounding the Sheva ben Bikhri
episode, there seems to be a long tradition, supported by such figures as
R. Yeh.ezkel Landau, R. Kook and H
. azon Ish, of clear preference for a
deontological perspective, whether of a stronger or a more moderate
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variety. This deontological preference is foreshadowed by R. Yosef Karo’s
reading of Maimonides.
As illustrated at the beginning of this article, there are important
contexts in which traditional sources and thinkers favor a consequentialist approach. It would be futile to suggest that Jewish tradition is uniformly either consequentialist or deontological. Nevertheless, the location in halakhic literature in which the consequentialism/deontologism
debate is arguably brought into the sharpest and most sustained focus is
around the cluster of sources concerning Sheva ben Bikhri. It seems significant that in this context, deontologism appears more attractive than
consequentialism in terms of both its power to explain some of the key
texts and the allegiance that it commands among major halakhists.
Finally, we might briefly note that this preference for deontologism
would seem to sit well with various broader features of the halakhic system. For instance, the important concept of shev ve-al ta‘aseh, mentioned above in the context of Rabbah’s principle, underscores the significance of agency in Halakhah. Many enactments of H.azal permit
Torah laws to be transgressed through inaction, for the sake of human
dignity, for example, whereas active transgression is not permitted.61
Moreover, Halakhah in general supports the moral distinction, central
to deontologism, between doing something and allowing it to happen.
To take just one example, H.azal’s statement that one who deliberately
fails to have children is considered as if he had shed blood62 is not
intended to suggest that the two are, strictly speaking, halakhically
equivalent. This is evident from the fact that whereas severe judicial
penalties apply in the case of bloodshed, none apply to one who desists
from having children.
More broadly still, a natural affinity seems to exist between a religious outlook and a deontological bias in ethics. In a celebrated paper,
G.E.M. Anscombe argues that deontological concepts make sense only
in the context of a divine law conception of ethics.63 Nicholas Sturgeon
has observed that a naturalistic view of human beings tends to push
ethical decision-making towards consequentialism, and implies that,
conversely, a theistic perspective is liable to lead in a deontological
direction.64 It may therefore be far from accidental that halakhic sources
and discussion surrounding the story of Sheva ben Bikhri suggest
greater sympathy for deontologism than for consequentialism.
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Hilkhot Yesodei ha-Torah 5:5) suggests that Maimonides departs from the
usual canons of halakhic decision-making and favors Resh Lakish’s view
over R. Yoh.anan’s because Resh Lakish’s reading better suits the language of
the tosefta. See below for a discussion of another important reason for
Maimonides’ ruling suggested in Kesef Mishneh.
Kesef Mishneh, Hilkhot Yesodei ha-Torah 5:5.
See above, n. 20.
Responsa Bayit H.adash ha-Yeshanot # 43, and Bah., Yoreh De‘ah 157, s.v. tenan
be-perek h.et di-Terumot.
My analysis of Resh Lakish here presupposes that the aggressors’ demand is
causally linked to the individual’s culpability—that is, he has a “history”
with them. Note, however, that this was indeed the situation in the case of
Sheva ben Bikhri that Resh Lakish highlights. According to Bah., a Jew whom
the gentiles single out and consider liable for capital punishment can be
handed over even if the threat is just to kill the one particular person to
whom the demand is addressed.
H.azon Ish, Sanhedrin, siman 25.
See also R. Moshe Feinstein’s detailed discussion of the law of rodef in connection with the positions of R. Yoh.anan and Resh Lakish, Responsa Iggerot
Mosheh, Yoreh De‘ah 2: #60.
Beit ha-Beh.irah, Sanhedrin 72b. Me’iri’s position is supported by R. Yosef Babad,
Minh. at H. inukh, commandment 296, but disputed by R. Yeh. ezkel Landau,
Responsa Noda bi-Yehudah, Mahadurah Tinyana, H.oshen Mishpat # 59.
Aharon Enker reconstructs the position of Resh Lakish this way (Enker,
Duress, 201-202). However, a consequentialist account of the principle of not
acceding to arbitrary demands seems implausible. For how can refusal to hand
over one person in order to save many reasonably be expected to prevent further arbitrary demands from hostile quarters? If a violent gang asks for one
person to kill and we refuse, so that they then kill everyone, why should they
be discouraged from making similar demands in the future when on this occasion they have achieved even more than they wanted? When, by contrast, we
refuse, say, to redeem captives at an exorbitant cost in order not to encourage
future hostage-taking, there is at least a reasonable likelihood that our policy
will yield the desired result. (I am indebted to Meira Mintz for this point.)
Enker’s view is that R. Yoh.anan shares Resh Lakish’s commitment to the
principle of not giving in to arbitrary demands as well as a consequentialist
understanding of that principle. Thus, Enker argues, in the case in which the
hostile gentiles do not single out a member of the Jewish group for killing but
simply demand the handing over of any one member of the group, Resh
Lakish and R. Yoh.anan agree, following the Tosefta, that such a course of
action is prohibited; insofar as the gentiles do not care which individual it is,
clearly the demand for someone is totally arbitrary. In the case in which the
gentiles do pick out a member of the Jewish group, the demand seems less
arbitrary, and here Resh Lakish and R. Yoh.anan differ. Resh Lakish, who
holds that the Jew who is chosen is not to be handed over unless he is already
liable to the death penalty, requires that in each individual case the gentiles’
demand must be demonstrably justified. R. Yoh.anan, on the other hand,
maintains that it is not necessary to demonstrably justify each individual case
of handing over. In the fraught situation in which a whole group of Jews is in
danger, and the person would be killed anyway, the group may be saved by
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delivering the person chosen by the gentiles on the assumption that there is
some reason why they have singled out this particular person. There is no
obligation for the rest of the group to give up their lives (see ibid., 195-211).
Enker’s explanation of R. Yoh.anan’s position seems unconvincing. If R.
Yoh.anan were accepting the principle that the Jews must not give in to arbitrary demands, it would be strange for him to permit handing over a member of the group who is singled out with no apparent justification, for this
would likely encourage hostile non-Jewish groups—who would now know
that they need not even attempt to offer any reason, since the existence of a
reason will be assumed—to demand the handing over of individual Jews in
the future (cf. my discussion of H.azon Ish’s view above).
In Gen. Rabbah 94:9, Elijah adds: “better that it be done by others and not by
you.” For a brief examination of various readings of both the J. T. and Gen.
Rabbah passages, see David Shatz, “‘As Thyself’: The Limits of Altruism in
Jewish Ethics,” in Reverence, Righteousness and Rah.amanut: Essays in Memory
of Rabbi Dr. Leo Jung, ed. Jacob J. Schacter (Northvale, NJ, 1992), 271-72.
Kesef Mishneh (Hilkhot Yesodei ha-Torah 5:5) and Taz (Yoreh De‘ah 157:7)
hold that Ula had been sentenced to death. There is, however, a dissenting
view, attributed to R. Meir of Rothenburg, that Elijah’s criticism of R. Joshua
was based on his handing over Ula despite the fact that Ula was not liable to
capital punishment. See Aharon Rakeffet-Rothkoff, “Mesirat Yehudim liYedei ha-Germanim bi-Tekufat ha-Sho’ah le-Or ha-Halakhah,” Ha-Darom 59
(5750) 34-35.
A consequentialist reading would have to stress that, as Shatz puts it (p. 272),
“a leader like R. Joshua would be inspiring acts of exploitation and terror if he
showed a readiness to cooperate with the authorities in the case at hand.”
Shatz rejects this reading on the grounds that the text (and this is true of both
the version in J. T. and that in Gen. Rabbah) stresses R. Joshua’s piety, not his
leadership role. See Taz, Yoreh De‘ah 157:7, whose analysis of Elijah’s rebuke
of R. Joshua can also be interpreted in either a consequentialist or a deontological fashion. See also Shatz, “ ‘As Thyself ’,” 272, text and n. 45.
Indeed, the very distinction between obligatory acts and acts reflecting a higher moral standard (“supererogatory” acts) is problematic for consequentialism, since consequentialism always requires agents to perform the best action
available. See Alan Donagan, “Is There a Credible Form of Utilitarianism?,”
in Contemporary Utilitarianism, ed. Michael D. Bayles (Garden City, NY,
1968), 187-202. Responses to this difficulty include scalar consequentialism
and the concept of “satisficing,” which try to accommodate the notion of
supererogation within a consequentialist framework. See David O. Brink,
“Some Forms and Limits of Consequentialism,” in The Oxford Handbook of
Ethical Theory, ed. Copp, 383-84, and Michael Slote, Common-Sense Morality
and Consequentialism (London, 1985), chs. 3, 5. However, it might be argued
that since deontologists recognize a duty of beneficence and, barring deontological constraints, view it as having no upper limit, there is no clear distinction between duty and supererogation for deontologists either.
Hilkhot Yesodei ha-Torah 5:5.
As noted above, this goes against the normal procedures of halakhic decision-making, according to which the view of R. Yoh.anan is followed against
that of Resh Lakish. Various explanations have been offered for this exception, including those suggested by R. Yosef Karo discussed above (n. 23) and
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below in the text. R. Shimon Efrati, Responsa Mi-Gei ha-Haregah 1, adopts
the unusual approach that Maimonides does, in fact, follow R. Yoh.anan here
rather than Resh Lakish.
Not all halakhic decisors rule in accordance with the view of Resh Lakish.
Me’iri decides in favor of R. Yoh.anan’s position, according to the normal
canons of halakhic decision-making regarding disputes between R. Yoh.anan
and Resh Lakish; Me’iri holds that these rules are especially applicable to disputes between these two authorities in the Jerusalem Talmud (Bet ha-Beh.irah,
Sanhedrin 72b). Ran rules similarly, but on explicitly consequentialist grounds
rather than for technical reasons: “. . . they should hand him [the person singled out] over rather than all being killed, for if they do not do so, both he [the
person singled out] and they will be killed” (Ran, Yoma 82a, s.v. u-mihu). R.
Shimshon Mi-Shanz. (commentary to Mishnah Terumot 8:12) also implicitly
decides in accordance with the opinion of R. Yoh.anan, as does the author of
Sefer ha-H
. inukh: in referring to the circumstances under which an individual
may be handed over to save a threatened group of Jews, Sefer ha-H
. inukh mentions only the requirement of singling out and not that of being liable to the
death penalty (commandment 296). R. Yosef Karo, in Beit Yosef, Yoreh De‘ah
157, cites the views of both Resh Lakish and R. Yoh.anan, as well as authorities
who follow each of them, without clearly stating his own position. In the relevant siman of Shulh.an Arukh, Yoreh De‘ah 157, R. Karo entirely omits any reference to the R. Yoh.anan/Resh Lakish dispute. R. Moses Isserles, in his gloss to
Yoreh De‘ah 157:1, cites both views without deciding between them. See also
Responsa Rama, no. 11 and Halbertal’s discussion of R. Karo and Rama, Erekh
ha-H. ayyim ba-Halakhah, 2: 420-23. Halakhic decisors who follow
Maimonides in ruling in accordance with the view of Resh Lakish include R.
Alexander Zuslin ha-Kohen, Sefer ha-Agudah, Terumot, 7; R. Yo’el Sirkes
(Responsa Bayit H
. adash ha-Yeshanot #43) and Taz (Yoreh De‘ah 157:7.)
Kesef Mishneh, Hilkhot Yesodei ha-Torah 5:5. Emphasis is mine.
Cf. Hagahot Maimoniyyot, Hilkhot Yesodei ha-Torah 5:5; Taz, Yoreh De‘ah
157:7. However, Bah., #43, argues that Maimonides’ stipulation that we do
not teach the law ab initio is a novel interpretation (h.iddush) not rooted in
Elijah’s rebuke.
Maimonides’ radical application of Elijah’s rebuke does not seem to fit well
with the version of the R. Joshua episode found in Gen. Rabbah 94:9. There,
Elijah implies that it would have been quite in order for someone other than
R. Joshua to have handed Ula over.
Later in his commentary to Hilkhot Yesodei ha-Torah 5:5, R. Karo cites the
question of Ramakh, mentioned earlier. In the case of a Jew singled out to be
killed by hostile gentiles, we know that the blood of that individual plus the
rest of the group of Jews is “redder” than the blood of that individual alone. In
light of this, Resh Lakish’s position is problematic. R. Karo responds to the difficulty raised by Ramakh tentatively (ve-efshar lomar . . .) by suggesting that
Resh Lakish may hold that there is a tradition (kabbalah) to the effect that in
cases where Jews are asked to shed blood or to be complicit in shedding blood,
they must refuse even on pain of death (shefikhut damim yehareg ve-al
ya‘avor), and even if the result will be the loss of blood that we know is “redder.” This reading of Resh Lakish seems to understand yehareg ve’al ya‘avor as
a deontological constraint that takes no account of consequences (see also the
citation from R. Kook below in the text) and could be added to the deontolog-
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ical construals of Resh Lakish’s position set out earlier in this paper.
An obvious problem is why R. Karo resorts to the speculative theory of a
kabbalah in explaining the position of Resh Lakish. Why does he not deploy
the rule of safek nefashot le-hah.mir, as he does in accounting for the position of
Maimonides? It would appear that R. Karo holds that a distinction must be
made between two questions: 1) why Maimonides rules in accordance with
Resh Lakish (rather than following the usual procedure of ruling in accordance with the view of R. Yoh.anan), and 2) why Resh Lakish holds the view
that he does in the first place. R. Karo’s answer to 1) is the principle of safek
nefashot le-hah.mir; his response to 2) centers on the existence of a kabbalah.
However, one could still ask why, according to R. Karo, safek nefashot lehah.mir apparently does not suffice as a response to question 2). Perhaps the
reason is that, as noted above in the text, the principle of safek nefashot cuts
both ways here: it could just as plausibly be taken to direct us towards handing
over one person in order to save many. While ascribing a deontological understanding of the principle of safek nefashot to Maimonides, R. Karo himself,
arguably, is not convinced that the principle must be interpreted in this way.
(This is consistent with the fact that, as noted above [n.38], R. Karo remains
undecided between R. Yoh. anan and Resh Lakish in both Beit Yosef and
Shulh. an Arukh—he does not follow Maimonides in taking safek nefashot
interpreted deontologically as providing grounds for ruling in accordance with
Resh Lakish.) Thus, R. Karo feels it necessary to identify other considerations
in response to question 2).
Given the difficulty of taking safek nefashot as unambiguously deontological, why does R. Karo not use the theory of the kabbalah to answer question 1) as well as question 2)? This may be because, as Halbertal stresses,
(Erekh ha-H.ayyim ba-Halakhah, 2: 365-66), Maimonides says nothing at all
in Hilkhot Yesodei ha-Torah about any kabbalah of the sort mentioned by R.
Karo. It is therefore difficult to ascribe Maimonides’ ruling in accordance
with Resh Lakish to such a consideration, and R. Karo thus seeks alternative
theoretical support for the way Maimonides rules in a deontological interpretation of safek nefashot.
Enker, Duress, 195-211. Enker also discusses the other major halakhic
sources related to the episode of Sheva ben Bikhri. For a further detailed discussion of these sources, see Halbertal, Erekh ha-H.ayyim ba-Halakhah, 1:397, 2:358-424. Neither Enker nor Halbertal uses the terminology of contemporary ethical theory in their discussions.
Ibid., 203.
Ibid., 202-203.
Ran, Yoma 82a, s.v. u-mihu.
Commentary to Mishnah, Terumot 8:12, s.v. yitamme’u kulan.
Beit Yosef, Yoreh De‘ah 157.
Tif’eret Yisrael, Terumot 8:12. Taz (Yoreh De‘ah 157:9) holds that according
to the view of Resh Lakish, it would be prohibited to hand over a woman
who is singled out. However, Tif’eret Yisrael argues that this would be permitted even according to the position of Resh Lakish. See also the discussion
of R. Moshe Feinstein (Responsa Iggerot Mosheh, Yoreh De‘ah, 2: #60), who
concludes that handing over the singled-out woman is permissible, and that
this is probably so according to both R. Yoh.anan and Resh Lakish.
Enker, Duress, 203.

Michael J. Harris

93

50. As David Shatz pointed out to me, a further problem with Enker’s consequentialist construal of the principle in explaining Maimonides’ position
concerns what would allow Maimonides to take the possible prevention of
possible later deaths in response to possible future threats to outweigh the
immediate, probable saving of multiple lives by handing over one individual.
51. R. Abraham Isaac ha-Kohen Kook, Responsa Mishpat Kohen #143; emphasis
is mine. In the same responsum as well as the following one, R. Kook
addresses the related question of whether an individual is obliged to sacrifice
his or her own life in order to save the lives of many other Jews or the entire
Jewish people. For a discussion of differing views on this issue, see R. Ya‘akov
Navon, “Haz. z. alat Yah. id ve-Rabbim bi-Khelal u-be-Milh. amah bi-perat,”
Teh.umin 4 (5743): 161-163, and the extensive discussion in Halbertal, Erekh
ha-H. ayyim ba-Halakhah: ha-Ah.rayut le-H. ayyei ha-Ah.er (Jerusalem, 2004),
Part II.
52. Bernard Williams, “A Critique of Utilitarianism,” in J.J.C. Smart and Bernard
Williams, Utilitarianism: For and Against (Cambridge, 1973), 77-150.
53. Ibid., 117.
54. Ibid., 99; emphasis in the original.
55. H.azon Ish, Sanhedrin, siman 25.
56. H
. azon Ish here anticipates what contemporary moral philosophers refer to as
“the trolley problem.” See, e.g., Judith Jarvis Thomson, “Killing, Letting Die,
and the Trolley Problem,” The Monist 59 (1976): 204-17, and more recently,
Frances M. Kamm, Intricate Ethics: Rights, Responsibilities and Permissible
Harm (New York, 2007), Section 1.
57. David Shatz pointed out to me that Me’iri makes this distinction in the context of Rabbah’s case in Beit ha-Beh.irah, Sanhedrin 72b. If a Jew, X, is told to
kill someone else, Y, under threat that if X refuses, both X and Y will be
killed, Me’iri permits X to hand over Y, though not to kill Y. The reason
Mei’ri gives is that the threatener may change his mind.
58. Responsa Divrei Efrayim me-Emek ha-Bakhah #1 and Responsa Mima‘amakim
5: #1. R. Aharon Rakeffet-Rothkoff argues that the justification for the Rav of
Kovno ruling against Maimonides’ explicit position was that the classical
sources deal with instances in which the lives of only a handful of Jews are at
stake, while the Nazi persecution aimed to kill thousands of Jews. See RakeffetRothkoff, “Mesirat Yehudim,” 33-40. In these circumstances, to espouse the
stance “let them all be killed rather than handing over a single Jew” would be
to place the very future of the Jewish people in jeopardy. The position of the
Rav of Kovno, if this latter reconstruction of his reasoning is correct, is a moderate deontological one: one life may not be sacrificed for a handful of other
lives, but one life (or even a relatively large number of lives) may be sacrificed
in order to save a very large number of other lives.
59. Responsa Noda bi-Yehudah, Mahadurah Tinyana, Yoreh De‘ah, #161.
60. Esther’s conduct, as well as that of Ya‘el in having relations with Sisera in
order to save the Jewish people from a perilous situation, are trenchantly
defended by R. Yosef b. Shelomoh Kolon, Responsa Maharik #167. See also
the praise of Ya‘el’s actions in Nazir 23b. R. Jacob Reischer, Responsa Shevut
Ya‘akov 2: #117, discusses a case similar to the one discussed by R. Landau
and argues that the woman’s conduct was fully justified. R. Reischer’s view
could reflect either a consequentialist outlook or a moderate deontological
one—perhaps adultery is permissible in such circumstances but not, say,

94

The Torah u-Madda Journal

killing a member of the Jewish group in order to placate the enemy.
61. See Rashi, Berakhot 20a, s.v. shev ve-al ta‘aseh shani; Yevamot 90b.
62. Yevamot 63b; Gen. Rabbah 34:14; Tosefta Yevamot 8:7.
63. G.E.M. Anscombe, “Modern Moral Philosophy,” in Anscombe, Ethics,
Religion and Politics: Collected Philosophical Papers (Minneapolis, 1981),
3: 26-42.
64. Nicholas Sturgeon, “Ethical Naturalism,” in The Oxford Handbook, ed.
Copp, 117, n. 25.

